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Appearances: WIlliamH Berger, Esq., Ofice of the Solicitor, U S
Departnment of Labor, Atlanta, Ceorgia, for Conplainant NMSHA
Ri chard A. Vinroot, and J. Dickson Phillips, Esgs., Flemng
Robi nson, Bradshaw & Hi nson, Charlotte, North Carolina, for
Respondent
Sidney L. Matthew, Esqg., Tallahassee, Florida, for
i ndi vi dual Conpl ai nant s

Bef or e: Judge Lasher
PROCEDURAL BACKGROUND AND STATEMENT OF THE CASE

This proceeding was initiated on Novenber 19, 1979, by the
filing of a discrimnation conplaint by Ray Marshall, Secretary
of Labor on behalf of seven all eged discrimnatees, Joe Brown,
Johnny Denmark, Jerry McGuire, Van T. "Dago" McQuire, AKA "Terry"
McCuire, David M xon, John Parker, and Wesley Parker (herein
collectively the Conplainants). The Secretary's conplaint, as
anended, alleges that the seven individual Conplainants were
di scharged in violation of section 105(c)(1), of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. (801 et seq., Supp. Il
1979) (herein the Act) and seeks as a renedy therefor
rei mbursenment of all wages and benefits |ost together "with
interest fromthe tine of their discharge"” at the rate of 9
percent per annum and expungenent of pertinent personne
records. In addition, the Secretary prays that a civil penalty
be assessed agai nst Respondent pursuant to section 110 of the
Act .

Respondent's notion to disnmiss filed Novenber 28, 1979, for
the reason the conplaint "was not based upon a witten
determ nation within 90 days of the (mner's) conplaint, nor
filed i medi ately thereafter, as required by the
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Act, or within 30 days thereafter as required by the regul ati ons"

was denied at the hearing (I Tr. 34-59). (FOOTNOTE 1) The bench ruling
that such rules of limtation are not jurisdictional is here

affirmed. Local Union No. 5420, UMM v. Consolidation Coal

Conmpany, 1 FMSHRC 1300 (Septenber, 1979). Respondent neit her

est abl i shed or contended that any prejudice resulted from any

del ay of the Secretary in processing the conplaint of the seven

al | eged di scri m nat ees.

Al t hough Respondent initially challenged the jurisdiction of
t he Conmi ssion both over the subject matter and over the
Respondent as a party, at the commencenent of hearing the parties
stipulated such jurisdiction (I Tr. 23, 28).

The Secretary asks that a penalty be assessed agai nst
Respondent should a violation be found to have occurred. Section
110(a) of the Act requires that, in addition to the renedies
provided in section 105(c), a penalty be assessed if the nine
operator is found to be in violation of section 105(c). The
parties were notified on numerous occasions that all aspects of
this matter, including penalty assessnent if appropriate, would
be heard and decided at the same time. While certain procedura
regul ations, 29 C F. R 02700.25 through 29 C F.R [102700. 30
require initial adm nistrative processing of proposed penalty
assessnents by the Secretary, such seemto apply only to
vi ol ati ons of health and safety standards deterni ned after
i ssuance of orders and citations during inspections and
i nvestigations pursuant to section 104 of the Act. These
regul ati ons are the procedural inplenentations of sections 105(a)

and (b) of the Act. It is thus found that such regulations are
not applicable to discrimnation proceedi ngs arising under
section 105(c) of the Act. Oherw se pieceneal litigation and

resul tant inconveni ence and unnecessary costs to the parties wll
result. Al facets of the cause of action pleaded in the
Secretary's conplaint were litigated and are deci ded herein.

To establish a prima facie case of discrimnation under
section 105(c) of the Act a conpl ai nant nust establish by a
preponderance of the evidence (1) that he engaged in a protective
activity and (2) that the adverse action was notivated in part by
the protected activity. Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2786 (1980); rev'd on other grounds, 663 F.2d 1211 (3rd
Cr. 1981). Conplainant nust establish these elenments by a
preponderance of the evidence, Secretary of Labor v. R chardson
3 FMBHRC 8 (January, 1981).

PRELI M NARY FI NDI NGS

The seven Conpl ai nants, journeyman wel ders, were hired as
tenmporary enployees to work the night shift at Respondent's
repair project at a cenment plant (mll) owned by Florida M ning
and Materials Corporation, Cenent Division, |ocated 10 miles
north of Brooksville, Florida. They were to work
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12 hours a day, 7 days a week for a period of 4 weeks comenci ng
February 27, 1979, on a "pre-heater” and a kiln located at the

pl ant whi ch had been shut down while the repairs were bei ng nade.
Their shift conmenced at 7:00 p.m and ended at 7:00 a.m The
seven Conpl ai nants were hired, and did in fact work, as a crew.

The Respondent, Metric Constructors, Inc., is a
subcontracting firmwhich perforns work in several states. At
the tines and places material herein, its supervisory structure
consi sted of: Russ Jones, project superintendent; Thel bert
Si npson, ni ght superintendent; Fox Sinpson, night foreman; Bob
Davis, night foreman; Arnold Crotts, day foreman; Dan Buie, day
foreman; and Norman G aham day foreman.

During the first three nights of their enploynment (February
27, February 28, and March 1, 1979) the seven Conpl ai nants wel ded
on and around the kiln (a large cylinder |ocated about 30 feet
off the ground). The first three nights were uneventful. On
their fourth night, March 2, they and about 14 others were
assigned to performwel ding work on the pre-heater (a | arge
vertical, silo-like structure) at |ocations known as "vortex
ducts,"” which were 180-200 feet above the ground. Conplainants
were to weld on Vortex "A'". Welding on the three other Vortexes,
"B," "C " and "D' had been conpl eted and was acconpli shed during
t he dayti ne.

After reporting to work prior to 7:00 p.m, the Conpl ai nants
were told by Thel bert Sinpson to report to Bob Davis, who was
their foreman for that shift. (FOOINOTE 2) Their duties were to weld on
inlet feet shoots near the top of the pre-heater approximtely
180 feet above the ground.

The seven Conpl ai nants proceeded with N ght Foreman Davis to
i nspect their working area by clinbing a set of stairs to it.
Their working area was pointed out by Bob Davis froma platform
The Conpl ai nants could not reach it, however, because there was a
gap of at least 6 to 8 feet between the platformwhere they were
standi ng and the actual working area.

It was then determ ned that four of the Conplainants (Joe
Brown, Terry McCGuire, Jerry McQuire and John Parker) would weld
on the duct work, while the other three would pull |eads (power
supply for the wel ding nmachines) and act as relief when the
wel ders got tired. Since there was no direct access to the duct
work, the four welders were lifted to the work site in a basket
by a crane. The other three Conplainants pulled leads to within 6
to 8 feet of the duct work and stood on a pl atform handi ng
supplies to the welders as needed. The platformhad no fence or
handrail around it. Once the four Conpl ainants reached the duct
work in the basket, they found there were no scaffolding or
handrails around the work site nor were there any padeyes on
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which to hook their safety belts. They were thus required to
wel d padeyes before they could attach their safety belts. Terry
McCGuire and Joe Brown went inside the inlet feet shoot that was
bei ng wel ded onto the pre-heater, while Jerry McQuire went on top
of the duct, and John Parker worked from an unsecured one-board
scaffol d bel ow the duct. (FOOTNOTE 3)

The four Conplainants in question worked for approximtely 2
hours under conditions which they considered unsafe. Jerry
McCGuire, who was on top of the duct, was bei ng bl omn about by
heavy winds (I Tr. 99, 234 315, 317, 334). John Parker, who was
bel ow t he duct on the one-board scaffold, was being "burned" by
the welding fire fromabove (I Tr. 91, 150-151, 155) as were
Terry McQuire and Joe Brown inside the duct (I Tr. 90-91
233-234, 314-315). The lighting at the work site was
insufficient and by 7:30-8:00 p.m on March 2, 1979, it was dark
outside (I Tr. 92, 101-102, 231; Il Tr. 118). The four welders
wor ki ng on the duct were able to reach the platformwhere the
other three were standing only by wal king around on a ring which
encircled the pre-heater (I Tr. 318).

Shortly after 9:00 p.m, all seven Conplai nants went on
break. They deci ded that because of what they believed to be
unsafe and hazardous wor ki ng
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conditions Terry McGQuire and Joe Brown would talk to Bob Davis
about inproving the conditions by getting additional lights, fire
bl ankets, scaffol ding, cables for handrails and jacks for
scaf fol di ng boards at the work site.

Once on the ground, and after their break, Joe Brown, Terry
McCGuire and Jerry McQuire, on behalf of all seven men (I Tr. 99
137, 139, 153, 235, 336, 348-349), sought out N ght Foreman Bob
Davis and registered their conplaints about the unsafe and
hazardous working conditions, i.e., no handrails, no scaffolding,
and no lights and to request angle irons, scaffold jacks,
scaffold boards, fire blankets, cable for handrail and |ighting
(I Tr. 101-103, 315, 319, 325, 336, 348). Wile they were so
engaged, the other four Conplainants returned to the platform
|ocated 6 to 8 feet fromthe duct.

After receiving the safety conplaints fromthe three
Conpl ai nants Bob Davis found N ght Superintendent Thel bert
Sinmpson in the office trailer and advised himthat the welders
wanted a scaffold and handrails before they would weld Vortex
"A." Sinpson and Davis then agreed that Russ Jones, the project
superintendent, should be called. Davis, in a witten statenent
(Exhibit 17-B) gives this account of the tel ephone conversation

"l called Jones and told himthat the welders wanted a
scaffold and handrails before they wel ded vortex A |
told Jones that the welders didn't want to hang out on
a safety rope because they didn't feel like it was
safe. Jones said that it was safe on the other three
vortexes and that we didn't have any scaffol ding then

| asked Jones what if the welders didn't want to weld
hangi ng on the ropes. Jones said that if | didn't have
any other welding for themto do, to tell themto go
hone. | dialed the phone, talked to Jones, and hung
up, while just Thel bert Sinpson and | were in the
office trailer. Thelbert Sinpson never talked to Jones
during ny call to Jones." (FOOTNOTE 4)

Wth respect to this same conversation, Project
Superi ntendent Russ Jones testified that he had the conversation
wi th Sinpson, not Davis:

Q Nowl want to get to the statement that you had
wi th Thel bert Sinpson that you testified to. What tine
was it again that you got a call?

A. It was sonewhere around nine or just a little bit
after nine. | don't recall what tine it was.
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Q And as best as you can recall, what did M. Sinmpson
say to you?

A. He told ne that Terry -- | believe it was Terry --
and Joe Brown and refused -- they said they was not
going to work on that pre-heater tower, and then |
asked him | said, "Thelbert, do you have anything el se

on the ground that they can do." He said, "I have
nothing on the ground. No work at all. | have two nen
wor ki ng on the downconer duct and that's all 1've got,"
and | said, "Well, explain to themthat's all the work

that we have for themto do."

* * * * * * *

Q Well, is that what you were told, sonebody wanted
to quit?

A.  Yeah, he said they had quit.
Q Oh, he said they had quit?

A.  Yeah, and he said if he quit, then he was going to
take the rest of themwith him

Q Wio's that?

A. Terry and | believe -- |I'mnot saying whether Joe
Brown was in there or not.

Q I'mgetting alittle confused. Now go back and
tell me what Thel bert Sinpson said to you.

A. He told ne the two nmen, Terry and Joe Brown, if it
was -- I'mnot sure -- said they were not going to work
on that tower up there and they was going to quit.

Q Let nme ask you sonmething. Did you ask why they
didn't want to work?

A.  No. Wiy should | ask ny superintendent why he
didn't want to work when he called and told nme the man
was going to quit?

(11 Tr. 75-77).

Thel bert Si npson, the third managenment witness to testify
for Respondent, gave this account of the pertinent events:

Q Tell the Court in your own words what happened that
ni ght as between you and M. Terry MQ@ire and who ever
approached you that night?
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A Well, after nine o' clock, the break, Bob Davis
brought Joe Brown, Terry, and | believe Jerry was with
him too --

Q Jerry McCQire?
A Jerry MQire.
Q Yes, sir, go ahead and proceed

A.  Brought themright under the pre-heater, jUSt right
besi de the pre-heater and said that they wasn't going
back up there to do no nore welding, and I said, "Wy,"
and they conpl ai ned about not enough light, and I said
"I"ll get you nore lighting up there," and when | told
themthat, they said they weren't going back up there
unless | build thema scaffold, and weld -- and | build
it up as they weld it up, and | told themit would take
me longer to build the scaffold then it would for them
to do the wel ding.

Q Al right, sir. Then what happened?
A. They said they wasn't going back up there. Terry

or Jerry one asked ne were they fired, and I told them
No, they wasn't fired, and Bob said, "W mght as well

call Russ.” So | told Russ -- | told Bob if he would
call Russ -- | don't know if it was |ong distance or
not -- get through the operator, I would talk to Russ,

so Bob dialed the phone and got Russ, and | talked to
Russ.

Q \What did you say and what did Russ say?

A. | told Russ that Jerry and themrefused to do the
wor k and woul dn't go back up there to do the work on
the pre-heater. And Russ asked himdid he have
anything to do on the ground for himto do. | told him
| didn't have anything else on the ground to do, or
not hi ng el se, but just those two guys that were on the
ground. And he said, "Let themgo hone and tell themto
cone back in the norning and I'Il give themthe
checks. "

Q Al right, sir. Dd Russ say anything to you about
firing themor termnating thenf?

A.  No.

Q \What did you say to the nmen after talking to Russ
Jones?

A. | told themRuss said to tell themto go hone and
conme back and pick up their checks the next norning.
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Q D dyoutell themthey couldn't do the work or
that you would not permt themto continue to do the work?

A. No, | did not tell themthey couldn't do the work.

Q D dyou nake it clear to themthat they could go do
that work as far as you were concerned?

A.  Yeah.
Q Howdid you tell themthat?

A Well, they asked ne three tinmes and | told theml
didn't have anything else for themto do, and they
asked ne three tinmes before | went to the office were
they fired, and I told themno, but I didn't have any
work for themto do on the ground.

Q Were you willing for themto go back up and do the
wor k where they had come fron?

A.  Yeah.

Q Wre they willing to do it?

A. No, they said they wasn't goi ng back.

Q D dthey said anything to you about safety?
A. One of them| believe said it was unsafe.

* * * * * * * *

Q Am|l correct that you testified, M. Sinpson, that
you did not actually physically see the area where the
seven nen were supposed to work that night?

A. No, | did not.

* * * * * * * *

Q D dyoutell Russ why these nen didn't want to
wor k?

A.  Yeah.

Q Wy? Wat did you tell then?

A. | told themthat they asked ne, and | said, "They
refused to work," and Russ said, "Ask if they didn't

have anything el se to do on the ground, anything el se
for themto do."
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Q Well, did you explain to himat any time why they
didn't want to do the work?

A No.
Q D dyou nention to himabout the scaffol ding?
A, No.
Q O about the lighting?
A, No.
* * * * * * * *

THE COURT: * * *

In the tel ephone conversation with Russ, why didn't you
tell Russ the reason why these wel ders refused to work?
THE WTNESS: Well, actually | actually didn't exactly
know why they refused to work. They just told nme they
wasn't goi ng back out there on there to do it. The
only thing they conpl ained about to me was the lighting
and for me to build thema scaffold.

(11 Tr. 85-94).

Fol | owi ng the tel ephone conversati on between Si npson and
Jones, Davis told the Conplainants that Russ Jones had said that
"they would have to weld the vortex like the other three were
wel ded by hanging off of the safety ropes.” Davis also told the
Conpl ai nants that if they refused to do the work as it was, they
"woul d have to go hone" and they "could conme back in the norning
and get their noney.'

Jerry McQuire then returned to the platformto retrieve the
four other Conplainants who were waiting to find out what would
be done about the working conditions and to tell themthey had
been fired or words to that effect. (I Tr. 109, 125, 154-155,
158, 188, 237). On the way fromthe platformto the stairs or
el evator, Dave M xon slipped on an unsecured plank that was being
used as a wal kway and nearly fell 180 feet to the ground (I Tr.
170-176, 189, 340).

VWile Jerry McQuire was retrieving the other four
Conpl ai nants, Joe Brown and Terry MQ@uiire requested that Bob
Davis pay themimredi ately for the work they had done that week.
Bob Davis could not find the tinekeeper and Conpl ai nants were
instructed to return the foll ow ng norning.
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On the norning of March 3, 1979, the seven Conpl ai nants returned
to the work site and received their checks. They were asked to
sign a termnation slip (Exhibits G18A-G, on which "voluntary
quit" had been checked. Each Conpl ainant refused to sign the
slip.

The Respondent had no other welding or alternate work
avai | abl e for Conpl ai nants on the night of March 2, 1979, and so
informed them On March 3, all of Respondent's tenporary wel ders
were assigned to work on the pre-heater and all remained there
until the last three or four days of their four-week term when
some were brought down to weld on the kiln. During that
four-week term there were no accidents, no other conplaints, no
i nvestigations and no citations arising fromthe conditions that
t he conpl ai ning m ners consi dered unsafe.

The tenporary wel ders hired by Respondent conpleted their
wor k during the four-week period for which they had been enpl oyed
(I'r Tr. 66) and nost were term nated at the end of that term/JlI
Tr. 60]. Several, who were also "iron workers," were retained for
one or two weeks thereafter to performstructural iron work which
t he Respondent perforned for Florida Mning [Il Tr. 66-69]. The
Conpl ai nants were not hired for this work and woul d not have been
retained for its perfornmance under any circunstances [I1] Tr.
59-60] .

The Conpl ai nants filed charges with MSHA on April 27, 1979,
all eging that the events of March 2, 1979, constituted
"di scrimnatory discharges” under the 1977 Act. MSHA conducted
an investigation of the Conplainants' charges which concl uded on
July 12, 1979. That investigation nade no determ nation as to
the merits of the Conplainant's contentions or whether the
conditions they conpl ai ned of violated MSHA standards. NMSHA
notified Conplainants of its determination by letter dated
Cct ober 18, 1979.

DI SCUSSI ON, ULTI MATE FI NDI NGS AND CONCLUSI ONS

The Respondent, while conceding in its brief that the
refusal of the seven Conplainants to performwork was a protected
activity because based on a reasonabl e and good faith belief that
unsafe conditions existed, contends that Respondent's only duty
to themwas not to take adverse action or discrimnnate against
them on account of that refusal. Respondent correctly argues
that there was no automatic |legal duty inposed on it to agree
with the mners, to change work conditions to their satisfaction,
or to continue to pay themwhere alternative work was not
avai l abl e while a safety dispute was in the process of being
resol ved. Respondent maintains that a "standoff" occurred on the
ni ght of March 2, 1979, in which both sides, in good faith
di sagreenment, acted within their rights. (FOOINOTE 5)
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VWi | e Respondent argues that a mne operator has no duty to an
enpl oyee (1) to investigate allegedly dangerous conditions, or
(2) to attenpt to dispel the mner's fears through expl anation or
t hrough changing job conditions to the mner's satisfaction, it
al so all eges that hol ding such view is unnecessary to the
di sposition of this case because the Respondent had a reasonabl e,
good faith belief that the conditions were safe based on its
prior know edge of the working conditions. (FOOTNOTE 6)

The Respondent then urges the view be adopted that where the
conpl aining mners exercised their rights in refusing to perform
t he work which they consi dered unsafe and the m ne operator
exercised its corresponding right in refusing to make the changes
demanded by the miners, that each side had the option to act as
it did, and the right of neither superseded that of the other
In such equi poi se, according to Respondent, no liability should
be i nposed upon the m ne operator unless it conmmts an "adverse
action" or "discrimnates" against the mners in that process.

As Respondent points out, the Supreme Court, in Wirlpool Corp

v. Marshall, 100 S. . 883, 894 (1980), in interpreting an
antidi scrimnation provision of the Cccupational Safety and

Heal th Act has held that "an enpl oyer discrim nates against an
enpl oyee only when he treats that enployee | ess favorably than he
treats others simlarly situated.” According to Respondent,
there is no basis for finding that it took adverse action or

di scri m nated agai nst the seven Conpl ai nants si nce:
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(1) The only welding work that was avail abl e
on March 2, 1979, was that which the seven mners
refused to perform

(2) Al but two of the other wel ders enpl oyed t hat
ni ght wor ked under simlar conditions; and

(3) The seven Conpl ai nants were given the option and
encouraged to continue to performthat work but refused
to do so.

Nevert hel ess, the testinony of Conplainants concerning the
various hazards which existed on the evening of March 2, 1979,
was consi stent, credible and detailed, and | find it sufficient
to establish that such hazards resulted in an unsafe working
environnent. As further noted below, the testinony of
Respondent's wi tnesses was neither as plausible or reliable as
that of Conpl ainants. Although Respondent contends that others
wor ked under sim| ar conditions wthout conplaint, the record
anong ot her things, (a) reflects no conparison between
Conpl ai nants' working conditions and that of other welders on
ot her vortexes, nor (b) does it indicate that other welders had
been asked to work that night w thout adequate |lighting and
scaffolding. Respondent's rebuttal for the nost part was oblique
and did not directly neet Conpl ainant's evidence which credibly
est abl i shed the hazardous nature of the conditions conplained of.
The five Conplainants who testified all considered the conditions
unsafe and Respondent presented no challenge to their good faith
in entertaining such belief. |Indeed, Project Superintendent
Jones conceded that he did not perceive the seven Conpl ai nants
"as individuals who wanted to go out and just get a couple of
days' work and buy a bottle" as had been the case with others he
had encountered (Il Tr. 78).

Respondent's position is underm ned considerably by its
failure to investigate any of the specific conplaints | odged.
Respondent's position that its supervisors were already aware of
the working conditions prior to the time the conplaints were nade
and thus had no need to investigate was not sufficiently
devel oped and was too general to account for this failure. Thus,
t he Conpl ai nants' testinony with respect to insufficient
lighting, the need for fireblankets, etc., were not
satisfactorily addressed by Respondent’'s w t nesses-possibly
because the conplaints were not investigated and evaluated at the
time. This failure may al so explain why foreman Sinpson, if his
account of events is accepted, did not inform Project
Superi nt endent Jones that such conpl aints had been nade.

The belief of the Conplainants that the various conditions
previously described were unsafe and their consequent refusal to
work is found to be reasonable and fully justified by the
circunstances. Their refusal to work is found, independent of
Superi nt endent Jones' concession as to their sincerity, to
constitute an activity protected under the Act. Consolidation
Coal Conpany (David Pasul a), supra.
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The means enpl oyed by Conpl ai nants to have three of their nenber
conmuni cate their safety conplaints and refusal to work under
unsafe working conditions to Respondent’'s managenent personnel at
approximately 9 p.m on March 2, 1979, was sufficient to invoke
the protection of the Act. The comuni cation by three of
Conpl ai nants on behalf of the other four is sufficient to protect
the rights of those who did not thenselves speak directly to
managenment. Not every mner involved in a work refusal need make
or attenpt to make such a conplaint. A comunication from one
may be deened to be on behalf of all concerned, even if not
announced in such terms. Northern Coal Conpany, 4 FMSHRC 126
(1982); Local Union 1110, UMM v. Consolidation Coal Conpany, 2
FMBHRC 2812 (1980) .

There bei ng substantial evidence in the record that
Conpl ai nants' worki ng conditions were unsafe, that Conplainants
were reasonable in their belief that such conditions were unsafe,
t hat Conpl ai nants properly conpl ai ned to Respondent about such
conditions, and that Conpl ainants refused to work because of such
conditions, absent sone affirmative defense, a prima facie case
under Pasul a, supra, is conpleted by a showi ng that Conplai nants
wer e di scharged or otherw se discrim nated agai nst because of
such protected work refusal.

Respondent's defense is that a state-of-mnd equilibrium
exi sted and that both parties were reasonable and sincere in
their conflicting views of the condition of the workplace. In
t he Conmi ssion's ongoi ng process of forrmulating rules to
i npl enent its holding in Pasula the rights and duties of a mne
oper at or - whose belief that the conpl ai ned-of conditions are safe
is equally reasonable to that of the conpl ai ning m ners-have as
yet to be fleshed out. Were the evidence is substantial one way
or the other that the working conditions are either safe or
unsafe, such state of the record ordinarily would be dispositive
as to which party is reasonable in their belief. To determ ne
whet her there is substantial, probative evidence in this record
to support Respondent's contention it is first necessary to nore
precisely state the rule it urges as gleaned fromits argunents:
VWere a m ne operator reasonably believes working conditions are
safe and a m ner reasonably believes the conditions are unsafe,
and no alternative work is avail able, the mne operator has no
obligation (a) to change the conditions to the mner's
sati sfaction, or (b) to continue the enploynent of the
conpl ai ning m ner who refuses to work under existing conditions.
Such a rul e appears fair and sound where there are no contractua
procedures to be foll owed and where the record is not sufficient
to permit a determ nation whether the working conditions were
safe or not. However, as previously noted, the preponderance of
the reliable evidence in the record indicates that the conditions
Conpl ai nants were asked to work under were unsafe. Respondent's
efforts to be seen as reasonable in its view that the conditions
were safe are undermned by its actions: it not only failed to
i nvestigate the conplaints to determne their validity but its
foreman, Sinpson, failed to advise Project Superintendent Jones
that safety conplaints had been registered and were the reason
for the work refusal. Jones, who nade the ultimte decision to



i nform Conpl ai nants to either return to work or pick up their
paychecks, was unaware that safety conplaints had been
regi stered. Even by view ng the evidence in
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the Iight nost favorable to Respondent, it is clear that the
Respondent, because of communications failure within its own
supervisory structure, incorrectly concluded that Conplainants
were insincere in their concern for safety hazards and nerely
desired to quit. Acting on such erroneous assunption, and on the
unjustified belief that the working conditions conplai ned of were
saf e, Respondent gave Conpl ai nants the unacceptable alternative
of working under unsafe conditions or being term nated. Although
per haps not in abject bad faith, Respondent's out-of-hand
rejection of the conplaints was al so unreasonable. The option

gi ven Conpl ainants to either work at considerable risk or be
term nated was tantamount to discharging themfor their
engagenment in a protected activity. See NLRB v. Ri dgeway
Trucki ng Conpany, 622 F.2d 1222 (5th G r. 1980). The effect, not
the particular form of the |anguage used by the enpl oyer

det ermi nes whet her an enpl oyee has been di scharged. Kaynard v.
Pal by Lingerie, Inc., 625 F.2d 1047 (2d Cr. 1980).

In short, Respondent's affirmative defense--based on
theoretical rights not yet considered or delineated by the
Conmi ssi on-was not supported by the confused, sonetines
i npl ausi bl e, sonetinmes contradictory evidence presented by its
own supervi sory personnel

It is concluded that the Conpl ai nants engaged in a protected
work refusal and that adverse action, in the formof termnation
of their enploynent, occurred as a result. 1In these
ci rcunst ances, where the mine operator's belief that the working
conditions are safe is unreasonable and the mners' belief that
such conditions are unsafe is reasonable, the discharge of
conpl aining mners for such work refusal is discrimnatory and a
violation of the Act.

BACK PAY

CGeneral Principles

Specific principles governing the determ nati on of back pay
i n proceedi ngs arising under section 105(c) of the Act and the
al I ocation of burdens of proof are in the process of fornulation
In Secretary v. Northern Coal Conpany, supra, the Federal M ne
Safety and Health Revi ew Comni ssion noted that the Mne Act's
provi sions are nodeled | argely on section 10(c) of the Nationa
Labor Rel ations Act and adopted the National Labor Rel ations
Board's definition of back pay as it has been devel oped over the
years. The Comm ssion also noted its prior rulings that so | ong
as the renedial orders enployed effectuate the purposes of the
Act, both it and its judges possess considerable discretion in
fashi oni ng renmedi es appropriate to varied and di verse
ci rcunstances. Since both the pleadings and the evidentiary
record, insofar as they relate to the renedies available to
Conpl ai nants i ncludi ng back pay are inprecise, the necessity to
exerci se considerabl e discretion and make reference to NLRB
burden of proof principles has arisen. (FOOINOTE 7)
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The amount of back pay properly awarded is ordinarily the sum
equal to the gross pay the enpl oyee woul d have earned but for the
discrimnation I ess his actual net interimearnings. Northern
supra.

One of the fundanental principles of evidence having
particul ar applicability in this proceeding is that the burden of
going forward normally falls on the party having know edge of the
facts involved. See United States v. New York, N H &H R R
CO, 355 U S 253, 256, n. 5, 78 S.Ct. 212, 2 L.Ed.2d 247 (1957).
In the context of this case the Conpl ai nants, who were tenporary
enpl oyees to begin with, after their discharge returned to the
area where they resided some 120 niles distant fromthe site of
the Brooksville project (Il Tr. 137-138). Know edge of their
attenpts to obtain enploynent in that area would be exclusive to
t hem

VWil e the sole burden on the government is to show the gross
back pay due the Conplainants, J.H Rutter Rex Mg. Co. V.
N.L.RB., 473 F.2d 223 (5th Gr. 1973); Marine Wl ding & Repair
Wrks v. NL.RB., 492 F.2d 526 (5th Cr. 1974), where an
enpl oyer raises the affirmative defense, as here, that the
di scharged enpl oyees failed to mtigate their loss by refusing to
search for other enploynment (FOOTNOTE 8) the discrimnatees are required
to establish that they engaged, as a mnimm in "reasonable
exertions” to find interimenploynent. N L.RB. v. Arduini Mg.
Corp. 394 F.2d 420, 423 (1st Gr. 1968); O C. & Atomic WRKS | NT.
UNION, AFL-CIOv. NLRB, 547 F.2d 575 (D.C. Cir., 1976).

VWere the enpl oyer contends that several discrimnatees did
not all make the required effort to mtigate their danmages, the
wil I ful idleness issue nmust be determined with respect to each
enpl oyee separately considering the record as a whole. N L.R B.
v. Rice Lake Creanery Co., 365 F.2d 888 (D.C. Gr. 1966). This
i ndi vidual i zed, rather than group, approach is dictated by the
nature of the mitigation rule which is generally recognized
today. N.L.R B. v. Madison Courier, Inc., 472 F.2d 1307 (D.C
Cr. 1972). Once the gross anmount of back pay has been
establ i shed the burden is upon the enployer to establish facts
whi ch woul d negative the existence of liability to a given
enpl oyee or which would mitigate that liability. NL.RB. v.
Brown & Root, Inc., 311 F.2d 447 (8th G r. 1963). An enployee
who has been discrimnated against is not entitled to back pay to
the extent that he fails to remain in the [abor market, refuses
to accept substantially equival ent enploynment, fails diligently
to search for alternative work, or voluntarily quits alternative
enpl oyment without good reason. N L.R B. v. Mdison Courier
Inc., supra; NL.RB. v. Maestro Plastics Corp., 354 F.2d 170,
174 n. 3 (2d Cr. 1965), cert denied, 384 U S 972, 86 S.C
1862, 16 L.Ed.2d 682 (1966).
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Ceneral Evidence Applicable to Al Conpl ai nants

At the time of their discharge, Conplainants were working a
12-hour day, 7 days a week, and were expected to work an
addi ti onal 24 days and 9 hours. (FOOTNOTE 9) Van Terry MCGuire was paid
$11. 25 per hour and the six remaining Conpl ai nants were paid
$10. 25 per hour (I Tr. 24, 144). A though the Secretary, in his
brief, asks for an award of overtine pay, | find no evidentiary
support in the record therefor and none is cited by the
Secretary.

John Robi nson, project manager at E. M Watki ns Conpany,
Perry, Florida, testified that EE M Watkins was the only conpany
in the Perry, Florida, area (hone of the seven Conpl ai nants) t hat
engaged in industrial construction and had a need for this type
of welder (Il Tr. 133). He also testified that during March and
April 1979, there were no jobs for welders in the Perry area and
that the area was saturated with avail abl e wel ders.

JOE E. BROMWN

Thi s Conpl ai nant was unable to obtain work after being
di scharged (Il Tr. 133, 144-145, 149) and after taking a second
nort gage on his hone on April 16, 1979, went into the crabbing
business. | find that after his first week of unenpl oynment he
made reasonable efforts to obtain other enploynent but was unabl e
to do so because of the negative enploynent situation in the area
of his residence (Il Tr. 133-134). Conpl ai nant Brown, however,
testified that he did not ook for work until one week after he
returned home fromthe Brooksville (Metric Constructors) project.
Since a di scharged enpl oyee nust nake sone reasonable, if not
diligent, efforts to mtigate his backpay cl aimby seeking
equi val ent work, J.H Rutter Rex Manufacturing Co., Inc., v.
N.L.R B., supra, | conclude that Brown did not sufficiently
engage in such effort by waiting one week before | ooking for
wor k. (FOOTNOTE 10) Accordingly, a period of 7 days is deducted fromthe
maxi mum peri od (24 days and 9 hours) Brown woul d have conti nued
to work at Respondent's Project had he not been di scharged.
Conpl ai nant Brown is therefore found entitled to back pay for 213
hours (17 12-hour days plus an additional 9 hours on March 2) at
the rate of $10.25 per hour, or a total award of $2,183. 25.

JOHN WALLY PARKER

Thi s Conpl ai nant applied for work at E.M Wat ki ns Conpany,
Perry, Florida, the day following his discharge (I Tr. 166). He
went to work there conmenci ng August 16, 1979, (Il Tr. 136).

O her than the foregoing, the
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record is barren in connection with the back pay issue. Wile

the Secretary has carried its burden of showi ng the back pay due

this Conmplainant, i.e., his regular hourly wages for 24 12-hour

days and 9 hours, Respondent has failed to carry its affirmative
burden of establishing any facts which would either negative the

exi stence of such liability or mtigate it. The only inference

whi ch can be drawn fromthe paucity of evidence available is that
Conpl ai nant i medi ately sought work after being di scharged. (FOOTNOTE

Accordingly, he is found entitled to an award of $3, 044. 25
in back pay (297 hours at the rate of $10.25 per hour).

JAMES WESLEY PARKER

This Conpl ai nant, a resident of Perry, Florida, testified
that he was draw ng unenpl oynment benefits when he went to work on
the Metric job at Brooksville, Florida, that he "didn't work
enough to drop it" and that he nmade no efforts to obtain other
enpl oyment for a period of "a nonth, maybe three or four weeks"
after he left the Metric job. He testified at another juncture
in his testinony, however, that he did not apply for other work

until July, 1979, (I Tr. 200-204). (FOOTNOTE 12) It is concluded that

this Conplainant failed to nake sufficient efforts to obtain

ot her enpl oynent after being discharged to qualify for an award
of back pay. To be entitled to backpay, an enpl oyee nust at

| east make "reasonable efforts to find new enpl oynent which is
substantially equivalent to the position [which he was
discrimnatorily deprived of] and is suitable to a person of his
background and experience.” N.L.R B. v. Mam Coca-Cola Bottling
Co., 360 F.2d 569, 575 (5th Gr. 1966); Southern Silk MIIs,
Inc., 116 NLRB 769, 773 (1956), renanded, 242 F.2d 697 (6th
Cr.), cert. denied, 355 U S. 821, 78 S.Ct. 28, 2 L.Ed.2d 37
(1957).

"W do not * * * [believe] that it nust appear that [the
di scrim natee] could have procured such a job (i.e., suitable
i nteri menpl oynent) before he can be found to have incurred a
willful loss by the failure to apply for it. It is incunbent on
a claimant to seek a job for which he has extensive experience."
Kni cker bocker Plastic Co., 132 NLRB 1209, 1219 (1961).

Accordingly, an award of back pay for this Conplainant is
deni ed.

11)
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DAVI D M XON

Thi s Compl ai nant was killed in an accident in Novenber, 1980
(It Tr. 152). The only evidence bearing on the back pay issue is
that M. M xon commenced enpl oynent at White Constructi on Conpany
on or about April 9, 1979 (Il Tr. 154). | infer therefrom there
bei ng no showing to the contrary, that M. M xon had no ot her
enpl oyment prior to April 9, 1979, and is thus entitled to an
award of back pay for the full period remaining on his origina
term i.e., 3 weeks, 3 days, and 9 hours. See NL.RB. v. Pilot
Freight Carriers, Inc., 604 F.2d 375, 378 (5th Cr. 1979),
reaffirmng the principle that ""when an enpl oyer's unl awf ul
di scrimnation makes it inpossible to determ ne whether a
di scharged enpl oyee woul d have earned backpay in the absence of
di scrimnation, the uncertainty should be resol ved agai nst the

enpl oyer. "'

Al t hough no chal | enge was nade to M xon's entitlenent based
on the theory that any back pay entitlement was extingui shed by
his death (I Tr. 28, 29), sone consideration of this question
appears in order. The Federal Mne Safety and Heal th Act
contains no provision with respect to whether the claimof an
enpl oyee for back pay survives his subsequent death. Wth sone
few exceptions the federal statutes contain no express provisions
for survivability of causes of action in the federal courts, (1
Am Jur. 2d, Abatenent, Survival and Revival, 0112, p. 128), and
where no specific provision for survival is made by federal |aw
t he cause survives or not according to the conmon |aw. At conmon
| aw the basic principle of survivability is that survivable
actions are those in which the wong conpl ai ned of affects
principally property and property rights, including nonetary
interests, and in which any injury to the person is incidental
wher eas nonsurvi veabl e actions are those in which the injury
conplained of is to the person and any effect on property or
property rights is incidental. Pierce v. Allen B. Du Mnt
Laboratories, Inc., 297 F.2d 323 (3d Cr. 1961); 1 Am Jur. 2d
Abat enent, Survival and Revival, S 51, p. 86.

It is axiomatic that the Act is renedial and clothed in the
public interest. Since the remedy provided for a discrimnatee
represents reinbursenent of a lost property right, i.e., back
pay, it is found to survive his death and to be subject to an
award in an action brought by the appropriate government agency
on his behal f.

Accordingly, the deceased, David Mxon, is found entitled to
an award of gross back pay of $3,044.25 (24 12-hour days and 9
hours, or 297 hours, at the rate of $10.25 per hour). Said
anmount with interest and other entitlenents shall be paid to
decedent's estate or heirs as determ ned by the Secretary.

JOHNNY DENVARK
The only evidence in the record, other than the genera

i nformati on applicable to all Conplainants, is that he was hired
by the EEM Watkins Conpany of Perry, Florida, on Septenber 4,



1979, and that this was the first



~809

time he was enpl oyed after March 2, 1979 (Il Tr. 136). As noted
previously, M. Denmark was in mlitary service on overseas duty
and was unavailable to testify when the hearings were conduct ed.
As to this Conplainant, the Secretary carried his burden by
showi ng the gross back pay due, but the Respondent failed to
present evidence in mtigation.

Accordingly, M. Dennmark is awarded the sum of $3,044.25
representing 297 hours at the rate of $10.25 per hour, the amunt
he woul d have earned during the remainder of his 4-week
enpl oyment term had he not been di scharged.

JAMES JERRCLD McGUI RE

M. MQ@ire testified that he applied for work at
E. M Wat ki ns the Monday or Tuesday followi ng his discharge and was
told work would be available for himin two or three weeks.
During the interimhe worked for his brother welding trailers and
was earning sufficient noney that he did not | ook for other work.
Neit her his actual earnings or hourly rate was shown but his
hourly rate was | ess than $10.00 per hour for an unspecified
nunber of hours. Thus, a precise interimearnings figure cannot
be cal cul ated, necessitating the exercise of the broad discretion
approved in Northern Coal Conpany, supra. Accordingly, based on
M. MQ@ire' s entire testinony (I Tr. 243-248) it is concl uded
that he worked for a period of 3 weeks during the interim period
at the rate of $5.00 per hour for 40 hours per week. (FOOTNOTE 13)
interimearnings totalling $600.00 will be deducted fromthe
gross back pay ($3,044.25) he woul d have earned during the
remai nder of the four-week termfor which he was enpl oyed.

Respondent contends that the Secretary is barred from
recovery on M. MQuire's behal f because he refused a position
wi th equal or higher pay in Louisiana during the interimperiod
(It Tr. 247-249). \Wen asked why he was unwilling to go to
Loui siana for two or three weeks, McCGQuire replied that he saw no
reason to expend the noney "to go out there (and) to rent a place
for two or three weeks" and "l ose that nmuch noney." (1 Tr. 248)
A di scharged enpl oyee is not necessarily obliged to accept
enpl oyment which is [ocated an unreasonabl e di stance fromhis
hone. See N.L.R B. v. Madison Courier, Inc., supra, and cases
cited therein. McCQuire's refusal to go to Louisiana is found to
be reasonable in view of the distance involved, the fact that he
had anot her, even though | ess-remunerative, job, and his belief
that a job opening would occur at EEM Watkins Conpany in the
near future. MQ@iire's failure to accept enploynent in Louisiana
is not found to be a wilfull refusal to mtigate his damages so
as to extinguish his entitlenent to back pay.

Accordingly, this Conplainant is found entitled to an award
of net back pay in the sumof $2,444. 25.

These
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VAN TERRY McGUI RE

Thi s Conpl ai nant nmade reasonable effort to obtain enpl oynment
after being discharged (I Tr. 342-343) and obtained a welding job
at Shawls Welding in Perry, Florida, approximately 2 weeks after
bei ng di scharged where he was paid $5.00 per hour. The nunber of
hours he worked per week was not established. It is found that
he worked 40 hours per week and that he received such interim
earnings for the |l ast week and 4 days of the 4-week enpl oynent
period he was hired for by Respondent. M. MQiire' s interim
earnings are therefore calculated to be $360.00 which is to be
deducted fromthe gross back pay ($3,341.25) he woul d have earned
from Respondent at the rate of $11.25 per hour during the
remai nder of the 4-week term for which he was enpl oyed.

Accordingly, this Conplainant is awarded net back pay in the
sum of $2,981. 25

BACK PAY AWARD
Conpl ai nants are awarded back pay in the anmount shown bel ow

with interest thereon at the rate of 12 percent per annum ( FOOTNOTE
conmpounded annual ly from March 3, 1979, until paid.

JOE E. BROMN $2,183. 25
JOHN WALLY PARKER $3, 044. 25
JAMES WESLEY PARKER NONE

DAVI D M XON $3, 044. 25
JOHNNY DENVARK $3, 044. 25
JAMES JERRCLD McGUI RE $2, 444. 25
VAN TERRY McGUI RE $2,981. 25

EXPENSES OF HEARI NG

The Secretary has neither pleaded, argued, briefed, or
presented evidence with respect to an award rei nbursing
Conpl ai nants for their expenses in attending the hearing. (FOOTNOTE
However, in Northern Coal Conpany, supra, which it should be
noted was decided after the hearing and after briefs were filed,
it was held that an award for hearing expenses is an appropriate,
and | believe required, formof relief and that the failure to
pray for such relief is no bar to an award therefor. Having
consi dered the circunstances in which the hearings were held,
after reviewing the award of the adm nistrative | aw judge which
was upheld in Northern, and in view of the past difficulty of
obt ai ni ng precise information fromthe parties by stipulation or
ot herw se

14)

15)
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during the hearing process, it is concluded (1) a reasonable
approach is called for, (2) that further hearing would be
unproductive and al so counter-productive in view of the
addi ti onal costs which would be incurred by all parties, and (3)
an award of $125.00 for each day of hearing attended by a

Conpl ainant is fair and reasonabl e rei nbursemnent.

Accordi ngly, hearing expenses are awarded to each of the
foll owi ng Conpl ai nants for the nunmber of days and in the anounts
i ndi cated after their nanes:

Joe E. Brown (3 days) $375. 00
Van Terry McQuire (2 days) (FOOTNOTE 16) $250. 00
John Parker (3 days) $375. 00
Janes Wesl ey Parker (3 days) $375. 00
Janes Jerrold M@iire (3 days) $375. 00

ASSESSMENT OF PENALTY

Based on prior findings, the discharge of Conplai nants on
March 2, 1979, is found to be a violation of section 105(c)(1) of
the Act. The action of Respondent in discharging the seven
Conpl ai nants is found to constitute one violation for which one
penalty will be assessed.

The Respondent is a construction contractor which does
busi ness in several states. On the Florida Mning and Materials
Corporation repair project involved in these proceedi ngs,
Respondent enpl oyed approxi mately 22 wel ders. Respondent which
has no previous history of committing violations under the Act,
has made no contention that paynent of a penalty would jeopardize
its ability to continue in business.

Based on ny findings that Respondent failed to investigate
the various safety conplaints registered by Conpl ai nants, |
concl ude that under all the circunstances including the fact that
working at high altitude at night is intrinsically hazardous to
begin with, such failure constituted reckless disregard of the
safety of the miners involved. The malfunction in Respondent's
conmuni cati ons process at the nanagenent |evel which resulted in
the safety conplaints not being reported to the Project
Superintendent resulted, in turn, in his decision to order
Conpl ai nants to return to unsafe work or be discharged. This
latter failure constituted the process by which Conpl ai nants were
di scharged in violation of the Act. 1In total, Respondent is
found to have taken a negligent, unreasonable approach to the
safety matters in question

The violation is found to be serious since, in giving
Conpl ai nants the option to return to unsafe working conditions or
be di scharged, an unusual exposure to hazard was created. The
hazards posed included death or serious injury fromfalling 180
or nore feet to the ground. The clarity of the choice given the
Conpl ai nants, no wages or danger, is especially pernicious.
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From t he Respondent's standpoint, its managenent personnel who

testified left the distinct inpression of a |ack of

sophi stication and experience in safety matters. Their |ack of
diligence in pursuing the safety conplaints-once raised to a

cl ear-cut decision to force Conplai nants back to work or be

di scharged-resulted nore froma focus on getting the job done
than froma callous disregard for Conplainants' safety or safety
matters in general

In further mtigation of the anmount of penalty which should
be assessed, is the considerable anount of back pay which has
been awarded here. The D.C. Court of Appeals in Mdison Courier
Inc. pointed out that one of the purposes of an award of back pay
is the furtherance of the public interest by deterrence of
illegal acts in the future. See also Northern Coal Conpany,
supra. Since approximtely $17,000.00 in back pay liability has
been levied, the deterrent effects here of a larger penalty are
render ed nugatory.

Bal anci ng the above factors, a penalty of $1,000.00 seens
appropriate and is assessed.

ORDER

1. Al proposed findings of fact and concl usi ons of |aw not
i ncorporated in this decision are rejected.

2. On or before 30 days fromthe date of this decision
Respondent is directed to pay to the Secretary of |abor

a. The sunms of $16,740.40 with interest thereon after
Federal and State wi thholding at the rate of 12 percent
per annun from March 3, 1979 until paid, and $1, 750. 00,
representing the total back pay and hearing expenses,
respectively, due the individual Conplainants, said
sunms to be disbursed by the Secretary in accordance
with the instructions previously indicated.

b. The sum of $1,000.00 as a civil penalty for the
violation found to have occurred.

3. Respondent shall expunge fromits personnel records and
files any and all reference to the di scharge of Conplai nants and
the circunstances attendent thereto.

M chael A. Lasher, Jr.
o Judge
AAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
1 A bifurcated hearing was held on Decenber 15, 16, 1980,
and May 5, 6, 1981. References to the Decenber hearing
transcript will be "I Tr. __ " and the May transcript "I Tr.

~FOOTNOTE_TWD
2 Two of the Conplainants did not testify. David M xon was



killed in an autonobil e accident in Novenber 1980 and Johnny
Denmar k was serving overseas in the United States Navy at the
time of the hearings.

~FOOTNOTE_THREE

3 The lack of scaffolding and handrails were verified by Bob
Davis, the crew foreman (Exhibit G 17B), Louis Shaw (Il Tr. 117),
Robert Porter (Il Tr. 124), and Thel bert Sinmpson (Il Tr. 91).
Respondent attenpted to establish the existence of scaffolding
and handrails by introducing photographs of its 1980 project (II
Tr. 65). No photographs of the 1979 project were introduced
al t hough they were available (Il Tr. 65-66). Terry MQiire
testified in this connection that:

"Joe and | had tal ked about it needi ng sone nore
scaffol ding, that we needed a |ot nore scaffolding. W needed a
fire blanket in there and we were going to see if we could get
some. . . | know that ny brother had to come off of the duct
wor k because the wi nd was bl owi ng, and he al nost got bl own of f of
it. There was no scaffold on top of the duct work at all." (I
Tr. 315).

Foreman Davis, in his witten statenent, described the
situation as foll ows:

"I told themthat the only way they could do the
wel di ng woul d be to hook up or hang out with their safety ropes.
I think one of the welders nmentioned sonething about there being
no scaffold. | didn't know any of the seven wel ders by nane but
they are the seven nen that left at one time, March 2, 1979.
told themthat we didn't have a scaffold when we wel ded the ot her
3 (B, C, and D) vortexs. | personally supervised the welding in
B, C, and D vortexs. However, the welding on B, C, and D vortexs
was done during the day. The only scaffolding on the preheater
was a ring about a foot fromthe top of vortex A The other ring
of scaffolding was only tenporary and had been taken down prior
to March 2, 1979."

Significantly, Davis also nmade this admission: "l told
the wel ders before they left on the evening of March 2, that |
woul dn't do the job now either because I'"'mtoo old, I am 53 years
old. | also told themthat | had done jobs that risky and even
nmore risky over the years."

~FOOTNOTE_FQOUR

4 A direct and material conflict appears in the record
bet ween Respondent's witnesses as to this conversation. Both
Thel bert Si npson and Russell Jones testified that the
conversation in question was between Sinpson and Jones, not Davis
and Jones. Davis did not testify. H's version appears in an
unsworn statenment. This conversation is critical to the
resolution of the ultimate issues in this matter because it was
in the process of this conversation that Respondent deci ded what
to do about the safety conplaints.

~FOOTNOTE_FI VE
5 Wi ch of Respondent's versions of the critical telephone



conversation is to be credited, the Davis version or the
Jones- Si npson version is of considerable inportance. Since both
Jones and Sinpson testified under oath and were subject to
cross-exam nation their account of the conversation carries nore
wei ght than does that of Davis, which appears in an unsworn
witten statenent. The nunerical logic that two witnesses
testifying under oath are less likely to be m staken than one
witness giving a witten statenment conpels acceptance of the
Jones- Si npson version

Fromthe testinony of both of Respondent's supervisory
personnel who testified, Sinpson and Jones, it appears that at
the tine that Jones made the decision to give Conplainants the
option of returning to work or being term nated he had only been
told by Sinpson that the men were quitting and he had not been
advi sed that they had nmade safety conpl aints.

The inplausibility of and conflict in the testinony of
Respondent's witnesses is particularly danaging to its case. It
was in this tel ephone conversation that Project Superintendent
Jones deci ded on what action should be taken with respect to
Conpl ai nants. According to both Jones and Sinpson, the nerits of
Conpl ainant's |ist of unsafe conditions was not discussed, nor
was the subject even brought up. This detracts from Respondent's
contention that its belief that the working conditions were safe
was a reasonabl e one.

~FOOTNOTE_SI X

6 Respondent relies on the rather tenuous testinony of
Proj ect Superintendent Jones and Ni ght Superintendent Sinpson for
this proposition (Il Tr. 34-37; 93-95). This testinony, for the
nmost part, is to the effect that prior to the "shutdown" for
repai rs Respondent prepared the areas where wel ding was to be
performed by installing scaffolding. Due to its quality and
generality, Respondent's evidence in this regard is not
sufficient to overconme the nore precise description of unsafe
conditions existing on March 2 by Conpl ai nants.

~FOOTNOTE_SEVEN

7 Fromthe beginning of this proceedi ng great enphasis was
pl aced on devel oping the record with respect to all aspects of a
di scrimnation proceedi ng i ncluding back pay issues. Further
efforts to obtain additional evidence would appear to be futile.

~FOOTNOTE_EI GHT

8 Failure to mtigate damages by refusal to search for
alternative work or by refusal to accept substantially equival ent
enpl oyment is an affirmative defense. N L.R B. v. Money
Aircraft, Inc., 366 F.2d 809 (5th Cr. 1966). What proof
Respondent presented on this question was obtai ned through
cross-exam nation of the Secretary's witnesses.

~FOOTNOTE_N NE
9 Conpl ai nants were tenporary enployees hired to work 4
weeks. They worked and were paid for 3 days and 3 hours.

~FOOTNOTE_TEN



10 The enployer is not under the severe burden of
establishing that a particul ar discrimnatee would have | ocat ed
suitable interimenpl oynent had he only nade the required effort,
before the back pay liability may properly be reduced. "[With
such diligence |acking, the circunstances of a scarcity of work
and the possibility that none woul d have been found even with the
use of diligence is irrelevant.” American Bottling Co., 116 NLRB
1303, 1307 (1956).

~FOOTNOTE_ELEVEN

11 Wiile the Iiable enployer may attenpt to denonstrate that
a particul ar enployee failed to make the requisite "reasonable
efforts to mitigate [his] |loss of incone * * * [the enpl oyee
is] held * * * only to reasonable exertions in this regard, not
t he highest standard of diligence." NL.RB. v. Arduini Mg.
Co., supra. "[T]he principle of mtigation of danmages does not
requi re success; it only requires an honest good faith effort
* * * " NLRB v. Cashman Auto Co., 223 F.2d 832, 836 (1st
Cir. 1955).

~FOOTNOTE_TWELVE

12 After a recess, M. Parker changed his testi nony and
i ndi cated that he had inquired about enploynment at one firmon
the Monday norning followi ng his discharge. After carefu
scrutiny of this portion of his testinony (I Tr. 211-221),
conclude that it is not sufficiently trustworthy to be credited.

~FOOTNOTE_THI RTEEN

13 The rate of $5.00 per hour was paid to another
Conpl ai nant who obt ai ned wel ding work in the area of Perry,
Florida, after being discharged (I Tr. 342-343).

~FOOTNOTE_FOURTEEN

14 See 12 percent interest award of Judge Janes A. Broderick
in Bradley v. Belva Coal Conpany, 3 FMSHRC 921 (April 10, 1981);
North Canmbria Fuel Co., Inc. v. NL.RB. 645 F.2d 177 (3rd Gir.
1981).

~FOOTNOTE_FI FTEEN
15 The Conpl ai nt does contain the standard catch-all prayer
for "such other and further relief as may be appropriate.”

~FOOTNOTE_SI XTEEN
16 M. MCQuire did not attend the 1st day of hearing,
Decenber 15, 1980.



